ST 98-0414-A L 12/15/1998 NEXUS

The definition of a "retailer maintaining a place of business in

I[Ilinois" is described in 86 Ill. Adm Code 150.201(i). Thi s
type of retailer is required to register with the State as an
II'linois Use Tax collector. See 86 Ill. Adm Code 150.801. (This
is adlL.)

December 15, 1998

Dear M. XXXXX:

This letter is in response to your |letter dated Cctober 22, 1998. The
nature of your letter and the information you have provided require that we
respond with a General Information Letter which is designed to provide

general information, is not a statenent of Departnent policy and is not
bi nding on the Departnent. See 86 Ill. Adm Code 1200.120(b) and (c),
encl osed.

In your letter, you have stated and made inquiry as follows:

I am witing to request a taxability ruling on the follow ng
situation(s). Please read the following facts and respond to the
guesti ons as not ed.

FACTS

Company A is located outside Illinois. It does not 1) own or
| ease any physical locations, 2) own or store any property, 3)

make

any deliveries of property for sale, or 4) have any

enpl oyees in the State of Illinois. Conpany A provides a service
whereby it locates a contractor or repairman to service its
custoners needs. Conpany A only provides the service of seeking
and arranging a repairman/contractor for its customers; it does
not sell anything that may be involved in the repair. Conpany A
pays the repairman/contractor and re-bills its custonmer a |unp
sum anount for the repair service including a mark-up charge for
the 'l ocating' service.

A typical scenario is as follows: Custoner Q has a retail store

in Illinois that is in need of plunbing repairs. Custorer Q
t el ephones Conpany A (outside Illinois) to report the details of
the problem and request a plunmber. Conpany A tel ephones a |oca

pl umber and sets up the service. The local plunber (third party)
bills Conmpany A for the service. Conpany Are-bills Custoner Q a
lunp sum anobunt for the plunbing service, which includes a mark-
up fee for the 'locator' service.



Company A is a separate legal entity owned by Conpany B. Conpany
B is a franchiser of several different conpanies that primrily
provide commercial and residential real property repair services,
i.e. air conditioning and heating repair services, plunbing

services, floor surface refinishing services. The franchise
agreenent is sinple standard; franchisees act independent of
Company B. Conmpany B provi des initial start-up

assi stance/training, and accepts a royalty fee equal to a certain
percent age of revenue of the franchisee. Royalty fees are paid
on a weekly Dbasis. Conmpany B does not provi de any
advertising/solicitation, or process any sales orders/invoices or
purchase orders/invoi ces, on behalf of the franchisees.

QUESTI ONS

1. Gven the fact that Conpany A does not sell any of the
property that is repaired by its representatives, does
Company A have nexus with Illinois to require it to collect

tax fromits custoners?

2. If answer to #1 is yes, should Company A give a resale
certificate to the repairman/contractor, or should it just
pay the tax and re-bill the repairman's/subcontractor's

i nvoi ce as a 'rei nbursenent?'

3. | f Company A gives a resale certificate to the
repai rman/ contractor, how does it charge tax on the
repai rman/ contractor costs when it re-bills its custoner?
Are the 'resold material' <costs incurred and separately

stated by the repairman/contractor taxable?

4. Is the mark-up charge for the service of 'locating' the
repai rman/ contractor taxable?

5. It appears that separating all charges would be the best
way to charge tax appropriately; given that sone charges
may or may not be taxable. If not separately stated, does

it make the entire invoice taxable, even though the repair
| abor is not taxable and tax may have been paid by the
repai rman/ contractor initially on the nmaterials used?

6. Does the franchise relationship between Conpany B and its
Il1linois franchisees create any representative issues which
create nexus for Conpany B in Illinois?

7. Suppose Company A sets up a service for one of its

custoners with one of Conpany B's franchi sees. Even though
Company A is a separate legal entity, does that fact that
it is owned by Conpany B create any 'representative'
taxability issues?

Thank you for your guidance on these issues. Pl ease call ne at
#H### 1f you have any questions, the answers to which would help
you make a determ nation on any of the issues.



An "lIllinois Retailer"” is one who either accepts purchase orders in
the State of Illinois or maintains an inventory in Illinois and fills
Illinois orders from that inventory. The Illinois Retailer is then liable
for Retailers' Qccupation Tax on gross receipts from sales and nmust coll ect
t he correspondi ng Use Tax incurred by the purchasers.

Another type of retailer is the retailer mintaining a place of

business in Illinois. The definition of a "retailer maintaining a place of
business in Illinois" is described in 86 IIl. Adm Code 150.201(i),
encl osed. This type of retailer is required to register wwth the State as
an Illinois Use Tax collector. See 86 Ill. Adm Code 150.801, enclosed. The
retailer nust collect and remt Use Tax to the State on behalf of the
retailer's Illinois customers even though the retailer does not incur any

Retailers' Qccupation Tax liability.

The United States Supreme Court in Quill Corp. v. North Dakota, 112
S.C 1904 (1992), set forth the current guidelines for determning what
nexus requirements nust be nmet before a person is properly subject to a
state's tax laws. The Suprenme Court has set out a 2-prong test for nexus.
The first prong is whether the Due Process Cause is satisfied. Due process

will be satisfied if the person or entity purposely avails itself or hinself
of the benefits of an econonmic market in a forumstate. Quill at 1910.

The second prong of the Suprenme Court's nexus test requires that, if
due process requirenents have been satisfied, the person or entity nmust have
physical presence in the forum state to satisfy the Comerce d ause. A
physical presence is not limted to an office or other physical building.
Under Illinois law, it also includes the presence of any agent or

representative of the seller.

The final type of retailer is the out-of-State retailer that does not

have sufficient nexus with Illinois to be required to submt to Illinois tax
laws. A retailer in this situation does not incur Retailers' COccupation Tax
on sales into Illinois and is not required to collect Use Tax on behalf of
its Illinois custoners. However, the retailer's Illinois custonmers wll
still incur Use Tax on the purchase of the out-of-State goods and have a

duty to self-assess their Use Tax liability and remt the amount directly to
the State. The Use Tax rate is 6.25%

Retailers' Cccupation Tax and Use Tax do not apply to receipts from
sales of personal services. Under the Service GCccupation Tax Act,
servicenen are taxed on tangible personal property transferred incident to
sal es of service. For your general information we are enclosing a copy of
86 Ill. Adm Code 140.101 regarding sales of service and Service Cccupation
Tax.

The purchase of tangible personal property that is transferred to
service customers may result in either Service Cccupation Tax liability or
Use Tax liability for the servicenmen, depending upon which tax base the

servicenen choose to calculate their liability. Servicenmen may cal cul ate
their tax base in one of four ways: (1) separately stated selling price; (2)
50% of the entire bill; (3) Service Cccupation Tax on cost price if they are

registered de mnims servicenen;, or, (4) Use Tax on cost price if the
servicenen are de mnims and are not otherwise required to be registered
under the Retailers' QOccupation Tax Act.



Using the first nethod, servicenen may separately state the selling
price of each itemtransferred as a result of sales of service. The tax is
based on the separately stated selling price of the tangible personal

property transferred. If servicenmen do not wish to separately state the
selling price of the tangible personal property transferred, those
servi cenen nust use 50% of the entire bill to their service custoners as the

tax base. Both of the above nmethods provide that in no event may the tax
base be Iless than the cost price of the tangible personal property
transferred. Under these nethods, servicenmen may provide their suppliers
with Certificates of Resale when purchasing the tangible personal property
to be transferred as a part of the sales of service.

The third way servicenen may account for their tax liability only
applies to de mnims servicenen who have either chosen to be registered or
are required to be registered because they incur Retailers' QOccupation Tax
l[iability with respect to a portion of their business. Servi cemen may
qualify as de mnims if they determne that their annual aggregate cost
price of tangi ble personal property transferred incident to sales of service
is less than 35% of their annual gross receipts from service transactions
(75% in the case of pharmacists and persons engaged in graphic arts
production). See, 86 Ill. Adm Code 140.101(f) enclosed. This class of
regi stered de mnims servicenen is authorized to pay Service Cccupation Tax
(which includes | ocal taxes) based upon the cost price of tangible personal
property transferred incident to sales of service. They remt the tax to
the Departnent by filing returns and do not pay tax to suppliers. They
provide suppliers with Certificates of Resale for the property transferred
to service custoners.

The final nmethod of determining tax liability may be used by de
mnims servicenen that are not otherwise required to be registered under
the Retailers' Occupation Tax Act. Servicenmen may qualify as de mnims if

they determ ne that their annual aggregate cost price of tangible personal
property transferred incident to sales of service is less than 35% of their
annual gross receipts from service transactions (75% in the case of
pharmaci sts and persons engaged in graphic arts production). Such de
mninms servicenen may pay Use Tax to their suppliers or may sel f-assess and
remt Use Tax to the Departnment when maki ng purchases from unregi stered out-

of -State suppliers. Those servicenen are not authorized to collect "tax"
from their service custoners, nor are they liable for Service Cccupation
Tax. It should be noted that servicenen no |onger have the option of

determ ning whether they are de mnims using a transaction by transaction
basi s.

Mul ti-service situations exist where a primary serviceman subcontracts
work to a secondary servicenan. In nulti-service situations, a primary
serviceman's cost price is determined either by the separately stated
selling price of the tangi ble personal property transferred froma secondary
serviceman, or if the secondary serviceman does not separately state the
cost of goods, it is presuned that the primary serviceman's cost price is
50% of the secondary serviceman's total charge. See 86 Ill. Adm Code
140. 301(a), encl osed.

When both primary servicenen and secondary servicenmen are registered,
primary servicenen may give a Certificate of Resale to registered secondary
servi cenen for any tangi ble personal property purchased. Primary servicenen
could then collect Service Use Tax from their customers based upon the



separately stated selling price of the property or 50% of the bill to the
servi ce custoners.

If primary servicenen are registered and de mnims, they may choose
to remt Service Cccupation Tax to the Departnent based upon their cost
price of tangi ble personal property purchased from secondary servicenen. |If
the cost price of the tangi ble personal property is not separately stated by
the secondary serviceman, the cost price will be deenmed to be 50% of the
total bill from the secondary servicenman. Primary servicenmen provide the
secondary servicenen with Certificates of Resale if the secondary servicenen
are registered, and collect Service Use Tax from customers on their cost
price.

Recent |egislation has been enacted that provides for nmulti-service
situations that involve unregistered de mninus servicenen. Public Act 89-
675, effective August 14, 1996, states that if an unregistered de mnims
servi ceman subcontracts service work to an unregi stered de mnims secondary
servi ceman, the primary serviceman does not incur a Use Tax liability if the
secondary serviceman (i) has paid or will pay Use Tax on his or her cost
price of any tangible personal property transferred to the primry
serviceman and (ii) «certifies that fact in witing to the primary
servi ceman. This certification option is only available in nulti-service
situations when both the primary and secondary servicenen are unregistered
and de mnims, 35 ILCS 110/2 and 115/ 2.

I hope this information is helpful. The Departnent of Revenue
maintains a Wb site which can be accessed at ww. revenue.state.il.us. | f
you have further questions related to the Illinois sales tax |aws, please

contact the Departnent's Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private
Letter Ruling regarding your factual situation, please submt all of the
information set out in itens 1 through 8 of the enclosed copy of Section
1200. 110( b) .

Very truly yours,

Mel anie A. Jarvis
Associ at e Counsel

MAJ: msk
Enc.



